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Appeals fromthe United States District Court
for the Western District of Texas
USDC No. SA-03-CV-319

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM ~

Marcelino Martinez, Texas prisoner #526628, appeals the
district court’s judgnent, dismssing his civil rights clains,
seeki ng conpensatory and injunctive relief, against personnel at
the Connally Unit of the TDCJ-ID for failure to state a claim
upon which relief could be granted and transferring his remaining

cl ai ns agai nst personnel at the Smth Unit of the TDCJ-ID to the

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5.4.
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Northern District of Texas. See 42 U.S.C. § 1983; 28 U S.C
8§ 1915(e)(2)(B)(ii). We lack jurisdiction to review the district
court’s order transferring venue of the clains against the Smth

Unit personnel. See Enplanar, Inc. v. Marsh, 11 F. 3d 1284, 1298

(5th Gr. 1994).
W review a dismssal for failure to state a cl ai munder 28
US C 8 1915(e)(2)(b)(ii) under the de novo standard of review.

Harris v. Hegmann, 198 F.3d 153, 156 (5th Cr. 1999). W

conclude that the district court did not err in dismssing
Martinez’'s claimthat Gievance |Investigator Sanches failed to
protect himfromother inmates by refusing to renove himfrom

adm ni strative segregation. See Neals v. Norwood, 59 F.3d 530,

533 (5th Gr. 1995). The district court’s dism ssal of
Martinez’'s denial of access to courts and retaliation clains
against Ms. Artiz, Major Carillo, Captain Hi nkle, and M. Fenner
and his claimof supervisory liability agai nst Warden Moral es

al so was not error. See Lewis v. Casey, 518 U S. 343, 351

(1996); Johnson v. Rodriguez, 110 F.3d 299, 310 (5th Gr. 1997);

Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th Gr. 1987). W do

not consider the nerits of the clainms against the Smth Unit
personnel which have been transferred to the Northern District of
Texas or the clains that inplicate the liability of individuals
not named as defendants in this |awsuit.

The district court did not abuse its discretion in denying

Martinez’'s notion for appointnent of counsel, and it did not err
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in not holding an evidentiary hearing. See Cupit v. Jones, 835

F.2d 82, 86 (5th Cr. 1987); Wsson v. Qglesby, 910 F.2d 278, 281

(5th Gr. 1990).
Because Martinez' s appeal is wthout arguable nerit, it is

DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5THQR R 42.2. This dism ssal of this appeal
as frivolous counts as a “strike” under 28 U . S.C. § 1915(g), as
does the district court’s dism ssal of Martinez’s conplaint for

failure to state a claim See Adepegba v. Hammons, 103 F. 3d 383,

385-88 (5th Gr. 1996). Martinez is warned that if he
accunul ates three strikes, he will not be able to proceed in
forma pauperis (IFP) in any civil action or appeal filed while he
is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(g). Martinez's notions for an injunction pending appeal
and for appointnent of counsel are DENIED. G ven that the
district court has granted Martinez perm ssion to proceed |FP on
appeal, his IFP notion before this court is also DEN ED

APPEAL DI SM SSED; THREE- STRI KES WARNI NG | SSUED;, ALL MOTI ONS

DENI ED



